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IN THE UTAH COURT OP APPEALS

SALT LAKE CITY,
Plaintiff/Appellee,
:

Case No. 950165-CA

:

Priority No. 2

v.
DIANE MONETA FRITZ,
Defendant/Appellant.
JURISDICTIONAL STATEMENT
Jurisdiction

is conferred on this Court by Article VIII,

Section 5 of the Utah Constitution, and by Utah Code Ann. § 78-2a3(2) (f) (1994) which permits a defendant in a circuit court criminal
action to Appeal to the Court of Appeals for reversal of a final
judgment and conviction for any crime other than first degree or
capital felony.
STATUTES, RULES AND CONSTITUTIONAL PROVISIONS
The pertinent parts of the following

statues are provided

Addendum A:
1. Salt Lake City Code § 11-16-100.
2. Salt Lake City Code § 11-16-010(P).
3. Utah Code Ann. § 76-10-1201(7) (1977).

in

STATEMENT OF THE ISSUES
Was the evidence insufficient to prove the defendant's actions
were

done

with

the

intent

to

obtain

sexual

gratification

or

stimulation?
STANDARD OF REVIEW.

When reviewing an insufficiency of the

evidence claim arising from a bench trial, this Court is governed
by the "clearly erroneous" standard.
P.2d 424, 431-32 (Utah 1989).

State v. Featherstone, 781

The defendant must marshal all the

evidence supporting the verdict, and this evidence must be viewed
in a light favoring the verdict.

State v. Lemons, 844 P.2d 3 78,

381 (Utah App. 1992).
STATEMENT OF THE CASE AND NATURE OF THE PROCEEDINGS BELOW,
In an information, filed

on April 30, 1993, Salt Lake City

charged Diane Moneta Fritz with Disorderly Conduct, a class B
misdemeanor.
16, 1993.
and

The case was set for an entrapment hearing

on June

After several continuances due to a competency petition

several

failures to appear, the matter was tried and the

entrapment motion heard on January 2, 1995, the Honorable Robin W.
Reese presiding.

Index of Proceedings.

During closing arguments, counsel for Ms. Fritz argued that
the conduct of Ms. Fritz did not qualify as sexual conduct as
required by Salt Lake City Code § 11-16-100 (B)
Conduct.

for Disorderly

R. 79-80.

Judge Reese proceeded to hold that there was no entrapment and
that Ms. Fritz's conduct was sexual conduct as required by the
ordinance.

R.

82-84.

Judge Reese found Ms. Fritz guilty of
2

Disorderly Conduct a class B misdemeanor.

R. 84.

Ms. Fritz was

subsequently sentenced to twenty days in the Salt Lake County Jail.
R. 51.

The twenty days were suspended and Ms. Fritz was placed on

Good Behavior probation for one year, and ordered to pay $250 in
fines or do 64 hours of community service.

R. 51.

STATEMENT OF THE FACTS
On

the

night

of

April

29,

1993,

Officer

Kent

Bigelow

("Bigelow") , was assigned to vice, and was working the area of
State Street and North Temple with Detective Arslanian.
R. 66-67. Bigelow noticed Diane Fritz ("Diane") get into a silver
car at Harvard and State Street.

R. 67. The officers attempted to

follow the car, but were unsuccessful.

R. 67.

They returned to

Harvard and State Street where Bigelow once again spotted Diane. R.
67.
Diane had been offered a ride by a man in a silver car.
However, when he man tried to solicit sex from Diane, she refused.
R. 73.
R. 73.

The man took her back to Harvard and State.
Bigelow without Detective Arslanian approached Diane in

an unmarked car and asked if she was dating.
the car and said "yes."
cop.

R. 68.

R. 68.

Diane responded, "No,

Diane got into

Diane asked Bigelow if he was a

Bigelow said "no."

to "show me you stuff."
R. 68.

R. 68.

R. 67

R. 68.

Diane then asked Bigelow

Bigelow showed Diane some money.

what's between you legs."

R. 68.

Bigelow countered by asking her, "How do I know you're not a cop."
R.

68.

Diane raised her blouse, but kept her hand over her
3

breast.

R. 68. Diane said, "let's show at the same time."

R. 68.

The officer fiddled with his zipper and pretended to be ready.
R.68,71.

Diane said "now", and neither one of them moved.

R. 68.

Diane reached down and touched Bigelow's crotch and said, you're
not even unzipped yet.

R. 68.

Diane was arrested at this point.

R. 68.
SUMMARY OF THE ARGUMENT
The

city

constituted
Conduct.

failed

to

prove

that

the

defendant's

actions

"sexual conduct" an essential element of Disorderly

While the defendant's action of touching the arresting

officer's crotch is listed in the definition of "sexual conduct",
there was insufficient evidence that the touching was done with the
intent of obtaining sexual gratification.
ARGUMENT
There was insufficient evidence on the element of intent.
Diane's action did not constitute "sexual conduct", because
there was insufficient evidence to prove that Diane's action was
done in "an act of apparent sexual stimulation or gratification."
Insufficiency of evidence raised on appeal from a bench trial
is

governed

by

the

"clearly

erroneous"

Featherstone, 781 P.2d 424, 431-32

standard.

(Utah 1989).

State

v.

If the trial

court's holding is against the clear weight of the evidence, the
holding must be set aside.

Id.

In this case, no evidence was

presented at trial, that would prove beyond a reasonable doubt that
Diane's

action

stimulation

or

was

done

with

the

gratification.

To
4

requisite
the

intent

contrary,

the

of

sexual

evidence

presented proves that an entirely different motive was present.
Diane's intent was to merely see if the officer had unzipped his
pants.

Therefore, the trial court's holding was made against the

clear weight of the evidence.
Salt

Lake

City

Code

§

11-16-100, provides

the

elements

required for the crime of Disorderly Conduct.
11-16-100. Urinating In Public And Other Disorderly Conduct.
It shall be unlawful for any person, while in a place
open to the public view, to willfully:
B.
Engage in sexual conduct, alone or with another
person or an animal.
"Sexual Conduct" is defined by the Salt Lake City and Utah
State Codes as "any touching of the covered or uncovered genitals
. . . whether alone or between members of the same or opposite sex
. . . in an act of apparent sexual stimulation or gratification.
§ 11-16-010(P); Utah Code Ann. §76-10-1203(7) (1953 as amended).
The addition of

"in an act of apparent

sexual stimulation or

gratification" created an additional element of intent for the
crime of Disorderly Conduct.

If not an element of intent, at the

very least, it created an element, that must be proven, which
distinguishes certain acts of touching covered genitals from other
non-sexual acts of touching covered genitals.
A defendant's intent is not easy to prove and there is rarely
any direct evidence of intent.

State v. Murphy, 617 P. 2d 399, 402

(Utah 1980) . However there must be a sufficient amount of evidence
for the trier of fact to find the existence of the requisite intent
be^ond a reasonable doubt.

Id.

And the best way to prove intent

is by looking at what the defendant did and what she said.
5

State

v. Goddard, 871 P.2d 540, 543 (Utah 1994); State v. Canfield, 422
P.2d 196, 198 (Utah 1967).
When raising the issue of insufficiency of the evidence, the
defendant is required to marshal all the evidence in favor of the
verdict.

State v. Lemons, 844 P.2d 378, 381 (UtahApp. 1992).

The

trial court in its findings, held that Diane's act of touching
Bigelow's crotch was "sexual conduct."

R. 84. The trial court made

this determination by taking in the circumstances as a whole,
including the fact that Diane held her hand over her bare breast.
Taking the circumstances as a whole, Diane's getting into a
strange man's car, answering yes when asked if she was dating,
holding her hand over her bare breast, and asking Bigelow to show
her what is between his legs.

And looking at all this in a light

most unfavorable to Diane, what this evidence demonstrates is that
Diane's action of touching Bigelow's crotch was an attempt to prove
he

was

not

a

gratification.

cop,

and

not

for

any

act

of

apparent

sexual

See, State v. Kennedy, 616 P.2d 594, 598

(Utah

1980); State v. Coolev, 603 P.2d 800, 802 (Utah 1979).
This conclusion is further supported by Diane's own statement.
Officer Bigelow testified that when Diane touched him in the crotch
she said "You're not even unzipped yet."
Diane

had

reached

down

to

see

if

he

R. 68.
was

This proves that

unzipped,

thereby

demonstrating to her that he was not a police officer, not in any
attempt at sexual gratification.
CONCLUSION
After the evidence has been marshaled in favor of the verdict
6

there is insufficient evidence that Diane touched Bigelow's crotch
in an "act of apparent sexual gratification of stimulation."

The

evidence shows that Diane's only purpose was to see if Bigelow was
unzipped, in attempt to prove whether or not he was a cop.

Diane's

actions do not satisfy the definition of "sexual conduct."
And since Diane's action was not "sexual conduct," she can not be
guilty of Disorderly Conduct.

The trial court's ruling is against

the clear weight of the evidence. Based on the foregoing analysis,
Ms. Fritz requests that this Court reverse her conviction.
SUBMITTED this

}0

day of June, 1995.

y^fOKN D. O'CONNELL JR.
^ A t t o r n e y for Defendant /Appellant

CERTIFIFICATE OF DELIVERY
I, JOHN D. O'CONNELL JR., herby certify that I have caused to
be delivered eight copies of the foregoing to the Utah Court of
Appeals,

230 South 500 East, Suite 400, Salt Lake City, Utah

84102, and four copies to the Salt Lake City Prosecutor's office,
451 South 200 East, Salt Lake City, Utah

84111, this

30

day of

June, 1995.

40O1W D. O'CONNELL JR.

DELIVERED this

7

day of June, 1995.

ADDENDA

8

ADDENDUM A

SALT LAKE CITY CODE

11.16.010. Definitions.
As used in this chapter, unless the context
requires otherwise:
A. "Advertising purposes" means purposes of
propagandizing in connection with the
commercial sale of a product or type of product,
the commercial offering of a service, or the
commercial exhibition of an entertainment.
B. "Displays publicly" means the exposing,
placing, posting, exhibiting or in any fashion
displaying in any location, whether public or
private, an item in a manner that it may be readily
seen and its content or character distinguished by
normal unaided vision viewing it from a public
thoroughfare, depot or vehicle.
C. "Distribute" means to transfer possession
of or permit to be viewed, heard or examined,
with or without consideration.
D. "Furnishes" means to sell, give, rent, loan
or otherwise provide.
E. "Knowingly" means to have actual or
constructive knowledge of the contents of the
subject matter. A person has constructive
knowledge if a reasonable inspection under the
circumstances would have disclosed the nature of
the subject matter and if the failure to inspect is
for the purpose of avoiding such disclosure.
F. "Lewd sex act" means, but is not limited
to, any act of fellatio, cunnilingus, pederasty or
bestiality.
G. "House of prostitution** means any place,
including but not limited to a house, an apartment
or hotel room, regularly resorted to for the
purpose of prostitution.
H. "Nudity" means uncovered, or less than
opaquely covered, human genitals, pubic areas,
the human female breast below a point
immediately above the top of the areola, or the
covered human male genitals in a discernibly
turgid state. For purposes of this definition, a
female breast is considered uncovered if any
portion of the nipple and/or the areola is
uncovered.
I. "Obscene" means an act, depiction,
representation, description, performance, or any
other item, material or conduct in this chapter
described, whether actual or simulated in form,
which:
1. Taken as a whole, the average person
would find appeals to the prurient interest when
applying contemporary community standards, and

2- Depicts, describes or portrays sexual
conduct, as defined in subsection P of this section,
in a patently offensive way; and
3. Taken as a whole, lacks serious literary,
artistic, political or scientific value.
J. "Obscene performance" means a play,
motion picture, dance, show or other presentation,
whether pictured, animated or live, performed
before an audience, and which in whole or in part
depicts or reveals nudity, sexual conduct, sexual
excitement or sado-masochistic abuse, or which
includes obscenities or explicit verbal description
or narrative accounts of sexual conduct
K. "Obscenities" means those slang words
currently generally rejected for regular use in
mixed society, that are used to refer to genitals,
female breasts, sexual conduct or excretory
functions or products, either that have no other
meaning or that in context are clearly used for
their bodily, sexual or excretory meaning.
L. "Person" is not to be limited to individuals
only, but means and shall include public and
private corporations, firms, joint associations,
partnerships and the like. The word "person" as
used herein applies to a natural person and shall
apply equally to the male and female genders.
M. "Place open for public view" means an
area capable of use or observance by persons from
the general community, where an expectation for
privacy for the activity engaged in by individuals
is not reasonably justified.
N. "Prostitution" means engaging in sexual
conduct for hire.
O. "Sadomasochistic abuse" means
flagellation or torture by or upon a person who is
nude or clad in undergarments or in revealing or
bizarre costume, or the condition of being
fettered, bound or otherwise physically restrained
on the part of one so clothed.
P. "Sexual conduct" means human
masturbation, sexual intercourse, or any touching
of the covered or uncovered genitals, human
female breast, pubic areas or buttocks of the
human male or female, whether alone or between
members of the same or opposite sex or between
humans and animals in an act of apparent sexual
stimulation or gratification, which term shall
include, but not be limited to fellatio, cunnilingus,
pederasty and bestiality.
Q. "Sexual excitement" means the condition
of human male or female genitals or the breasts of
the female when in a state of sexual stimulation,

or the sensual experiences of humans engaging in
or witnessing sexual conduct or nudity.
R. "Willfully" means simply a purpose or
willingness to commit the act or to omit an act
required herein. (Ord. 88-86 $ 60 (part), 1986:
prior code $32-2-10.1)

11.16.100. Urinating In Public And Other
Disorderly Conduct.
It shall be unlawful for any person, while in a
place open to public view, to willfully:
A. Urinate or stool;
B. Engage in sexual conduct, alone or with
another person or an animal;
C. Make an intentional exposure of his or her
genitals, pubic area, buttocks or any portion of the
areola and/or nipple of the female breast;
D. Exhibit the private parts of any horse, bull
or other animal in a state of sexual stimulation, or
to exhibit such animals in the act of sexual
copulation. (Ord. 88-86 $ 60 (part), 1986: prior
code 532-2-5)

UTAH CODE

P A R T 12
PORNOGRAPHIC AND HARMFUL
MATERIALS AND PERFORMANCES
76-10-1201. Definitions.
For the purpose of this part:
(1) "Material" means anything printed or written or any picture, drawing, photograph, motion
picture, or pictorial representation, or any statue
or other figure, or any recording or transcription,
or any mechanical, chemical, or electrical reproduction, or anything which is or may be used as a
means of communication. Material includes undeveloped photographs, molds, printing plates,
and other latent representational objects.
(2) "Performance" means any physical human
bodily activity, whether engaged in alone or with
other persons, including but not limited to singing, speaking, dancing, acting, simulating, or
pantomiming.
(3) "Distribute" means to transfer possession
of materials whether with or without consideration.
(4) "Knowingly"
means
an
awareness,
whether actual or constructive, of the character
of material or of a performance. A person has
constructive knowledge if a reasonable inspection or observation under the circumstances
would have disclosed the nature of the subject
matter and if a failure to inspect or observe is
either for the purpose of avoiding the disclosure
or is criminally negligent.
(5) "Exhibit" means to show.
(6) "Nudity" means the showing of the human
male or female genitals, pubic area, or buttocks,
with less than an opaque covering, or the showing of a female breast with less than an opaque
covering, or any portion thereof below the top of
the nipple, or the depiction of covered male genitals in a discernably turgid state.
(7) "Sexual conduct" means acts of masturbation, sexual intercourse, or any touching of a person's clothed or unclothed genitals, pubic area,
buttocks, or, if the person is a female, breast,
whether alone or between members of the same
or opposite sex or between humans and animals
in an act of apparent or actual sexual stimulation
or gratification.
(8) "Sexual excitement" means a condition of
human male or female genitals when in a state of
sexual stimulation or arousal, or the sensual experiences of humans engaging in or witnessing
sexual conduct or nudity.

(9) "Sado-masochistic abuse" means flagellation or torture by or upon a person who is nude or
clad in undergarments, a mask, or in a revealing
or bizarre costume, or the condition of being fettered, bound, or otherwise physically restrained
on the part of one so clothed.
(10) "Minor" means any person less than eighteen years of age.
(11) "Harmful to minors" means that quality
of any description or representation, in whatsoever form, of nudity, sexual conduct, sexual excitement, or sado-masochistic abuse when it:
(i) Taken as a whole, appeals to the prurient interest in sex of minors;
(ii) Is patently offensive to prevailing
standards in the adult community as a whole
with respect to what is suitable material for
minors; and
(iii) Taken as a whole, does not have serious value for minors. Serious value includes
only serious literary, artistic, political or scientific value for minors.
(12) "Contemporary community standards"
means those current standards in the vicinage
where an offense alleged under this act has occurred, is occurring, or will occur.
(13) "Public place" includes a place to which
admission is gained by payment of a membership
or admission fee, however designated, notwithstanding its being designated a private club or by
words of like import.
1977

